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Conceptuadl Fallacies Behind the Idea of an Area Without Protection o Intellectual Works
Yoshiyuki Tamura *118°

Since the advent of modern intellectual property laws, the boundaries of an“ area without protection of intel-
lectual works” have been again and again challenged in order to sirengthen and extend intellectual property pro-
tection to cover various forms of previously “ unprotected” intellectual works. The claims made in intellectual
property scholarship as well as law making to support such extension of intellectual property protection are often
based on several theoretical concepts of intellectual works (“intangibles”). Depending on respective theoretical
underpinnings, the lack of protecting such intellectual works by intellectual property laws is deemed to be unfair
or inefficient. This paper points out that the main problem of these theoretical concepts is that they significantly
depart from actual patterns of human behavior. As a solution, it is argued that any sound intellectual property law
and policy must focus on concrete aspects of human behavior patterns —se- called “ conned ing points” for regulat
ing human activities. There is thus no need to regulate all possible exploita ions of intelledual works. The intel
lectual property rights should restrict only certain human condud. However, the rule-makers have some room in
conceptualizing the respective connecting points for regulating individual human activities. To avoid possible
shortcomings, it is advocated here that the rule-makers should take into account actual factors affecting intellectu
al property law making, as well as its application and enforcement, such as various minoritarian biases that often
occur in these processes.

Keywords Intellectual Property Rights; Intellectual Works; Minoritarian Biases

Yoshiyuki Tamura, Ph. D., Professor of Law and Director of the Research Institute for Information Law &
Policy, Hokkaido University School of Law.

Judicial Cost and Judicial Hficiency: The Financial Guarantee for Courts and Incentives
to the Judges in China WANG Yaxin*132¢

In China, the major issue concerning judicial cost is how to guarantee financial support to the courts. It is
necessary to take the establishment of a nationally unified judicial budget system as a long term policy goal. The
incentive o judges is another important issue for the judicial efficiency. In the long term, it may well be an indis-
pensable link of the mechanism to guard against and prevent judicial corruption and to improve courts’ credibility
to separate the special professional community of judges from the general civil servants and provide them with rel
atively higher remuneration.

Keywords Judicial Reform; Judicial Cost; Judicial Efficiency

Wang Yaxin, Ph. D., Professor of Tsinghua University Law School.

The Transition of Private Right from the Perspective of Private Orgnazition Law YE Lin*138°

The modem private law is mainly the law regulating the relationship between individuals. Along with the
practices of freedom of association, the phenomenon of organizations have been put into private law, and have be-
came the important forces to transform the modern private law, private personalities and rights. Private organiza
tions are made up of homogeneous members according to the freedom of association, and its inherent functions are
to protect its member’ s interests. Corporatist is a modification to the individualism, thus organizations protect m-

dividual and collective rights of its members, and also restrict its members’ rights and freedom. The modern orga
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